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Working Group on Parentage / Surrogacy: Report of the first
meeting (from 13 to 17 November 2023)

Introduction

From 13 to 17 November 2023, the Working Group (WG) on Parentage / Surrogacy met for the first
time. The meeting was held in person at the offices of the Permanent Bureau in The Hague, with
the possibility for online participation. The meeting was attended by 54 participants in total. The
participants represented 49 delegates from 30 Members, 29 States from various regions and one
Member Regional Economic Integration Organisation, and five participants from three Observer
organisations. Several staff members of the Permanent Bureau (PB) of the HCCH also attended the
meeting. The list of participants is included as an Annex (ll).

At its 2023 meeting the Council on General Affairs and Policy (CGAP) mandated the establishment
of a Working Group (WG) on private international law matters related to legal parentage generally,
including legal parentage resulting from an international surrogacy arrangement. In addition, CGAP
mandated:

“b. a. the Working Group first to explore provisions for, if possible, one new instrument on
these matters, to further inform CGAP on policy considerations in relation to the scope
and content of such instrument, including on the feasibility of reaching consensus. The
Working Group could later explore the possibility of two instruments, if necessary;

b. the Working Group to proceed on the basis that the aim of any new instrument would
be to provide greater predictability, certainty and continuity of legal parentage in
international situations for all persons concerned, taking into account their human
rights, including, for children, those enshrined in the United Nations Convention on the
Rights of the Child (UNCRC) and in particular their right that their best interests be a
primary consideration in all actions taken concerning them;

C. the Working Group to draw on the ideas and assessments in the Final Report of the
Experts’ Group, recognising that a number of elements and approaches identified
could feature either on their own or in a combined way;

d. the PB to make arrangements for a maximum of two meetings within Financial Year
(FY) 2023-2024, including at least one meeting before the next meeting of CGAP, with
a preference for hosting in-person meetings (with the possibility for online
participation).

6 The Working Group will update CGAP at its 2024 meeting.

7 CGAP encouraged Members to designate delegates who can speak to the policy views of
their State.
8 CGAP reiterated that any work by the HCCH in relation to surrogacy arrangements should

not be understood as supporting or opposing surrogacy.”

The Aide-mémoire of the Chair of the WG in Annex | provides an overview of the main points of
discussion at the Group’s first meeting.



Il. Proposal for CGAP
4 The WG invites CGAP to take note of the Aide-mémoire prepared by the Chair.
5 Based on the foregoing, the PB proposes the following Conclusion and Decision:

CGAP took note of the Aide-mémoire of the Chair and welcomed the progress made by the
WG. To further develop provisions for a draft instrument, CGAP invited the PB to convene two
further meetings within Financial Year 2024-2025, possibly in the second half of 2024 and
in early 2025, in addition to the April 2024 meeting, with intersessional work as required.
The meetings of the WG should preferably be held in person and intersessional work should
take place online.



ANNEXES



10

Annex |

Aide-mémoire
of the first meeting of the Working Group on
Parentage / Surrogacy prepared by the Chair

This Aide-mémoire provides an overview of the main points of discussion at the first meeting of the
Working Group (WG) held from 13 to 17 November 2023, under the chairmanship of Professor
Michael Hellner (Sweden).

The Chair of the Experts’ Group (EG), Ms Joélle Schickel-Kung (Switzerland), presented an overview
of the work of that Group. The WG expressed its gratitude to the Chair of the EG.

The WG recalled the mandate of the Council on General Affairs and Policy (CGAP) first to explore
draft provisions for one new instrument, and that the Group was to proceed on the basis that the
“aim of any new instrument would be to provide greater predictability, certainty and continuity of
legal parentage in international situations for all persons concerned, taking into account their
human rights, including, for children, those enshrined in the United Nations Convention on the
Rights of the Child (UNCRC) and in particular their right that their best interests be a primary
consideration in all actions taken concerning them”.2 The Group underlined the desirability of rules
that would achieve this aim. The Group also noted the fact that surrogacy is permitted and
regulated in some States, prohibited in other States, and unregulated in yet others.

Participants provided updates on new key legal developments in their States. The participant
representing the European Union presented the recent Proposal of the European Commission for
a Council Regulation on jurisdiction, applicable law, recognition of decisions and acceptance of
authentic instruments in matters of parenthood and on the creation of a European Certificate of
Parenthood.

Participants highlighted their responses to the questionnaire which had been circulated by the
Permanent Bureau (PB) ahead of the first meeting of the WG. Participants also outlined their
expectations for the WG.

A. Rules for legal parentage established by a judicial decision

The Group commenced its consideration of draft provisions for one new instrument by focusing on
possible rules on the recognition of judicial decisions, and in particular to what extent they could
be applied to different scenarios of establishment, contestation and / or termination of legal
parentage. The Group used as its basis for this discussion draft provisions which were prepared for
the seventh meeting of the EG.

The scenarios that the Group considered included conventional legal parentage cases, domestic
adoption, domestic surrogacy, international surrogacy, multiple legal parents, and assisted
reproductive techniques involving or not involving a third party.

The Group considered the content of possible rules for each of these scenarios, including indirect
grounds of jurisdiction, grounds for refusal of recognition, and conditions for recognition.

The Group had a fruitful discussion identifying the extent to which the same or different rules on
recognition of judicial decisions might be necessary for the different scenarios.

The Group agreed that for many scenarios, the same indirect grounds of jurisdiction and grounds
for refusal of recognition could be appropriate, subject to further consideration. However, the Group

2023 CGAP, C&D No 5a.
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identified other scenarios, such as for legal parentage established as a result of a surrogacy
arrangement, that may require some specific rules. It was also highlighted that mechanisms, such
as declarations to achieve flexibility in the application of any instrument, might be attractive to
some States in light of the divergent laws in the area of legal parentage.

The Group noted the different types of decisions (often judicial) and of competent authorities that
deal with legal parentage, and that terms such as “decision” and “authority” or “court” in any
instrument would require autonomous definitions.

The Group also discussed the possible inclusion of rules on partial recognition and incidental
questions; requests for decision of recognition or non-recognition; the requested State being bound
by the findings of fact on jurisdiction by the State of origin; the legal effects of recognition, in
particular in relation to domestic adoption; and the enforceability of determination of costs.

B. Rules for legal parentage recorded in a public document

The Group had a useful discussion on the desirability and feasibility of including rules on public
documents concerning legal parentage. A number of options for rules were considered.

It was noted that rules requiring States to give greater effects to foreign public documents than to
their own equivalents would pose feasibility challenges.

The possible connection of uniform rules on applicable law to rules on public documents was
discussed. The Group agreed to continue the discussion in its future work, as well as considering
other options (e.g., international certificate on legal parentage).

C. Future work
The Group will meet for its second meeting in April 2024.

In preparation for its next meeting, the Group decided that the draft rules on recognition of judicial
decisions should be updated to reflect its discussion and inform its future work. It was decided that
a subgroup would work intersessionally on such draft rules.

Given the progress made, the WG recommends that CGAP approve the continuation of the Group’s
work, including two further meetings within Financial Year 2024-2025, possibly in the second half
of 2024 and in early 2025, in addition to the April 2024 meeting, with intersessional work as
required. The meetings of the WG should preferably be held in person and intersessional work
should take place online.
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